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ÏÐÀÂÎÂÎÃÎ ÐÅÆÈÌÓ Â ÄÅÐÆÀÂ²

Ó ñòàòò³ ïðîâîäèòüñÿ àíàë³ç íàóêîâèõ ï³äõîä³â ùîäî ðåàë³çàö³¿ ³íñòèòóòó
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ï³äñòàâîþ – çì³íîþ îáñòàíîâêè
êð³çü ïðèçìó çì³íè ïðàâîâîãî ðåæèìó â äåðæàâ³.

Ñôîðìóëüîâàíî àâòîðñüê³ ïðîïîçèö³¿ ùîäî çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè, çàâäÿêè çàçíà÷åíîìó
ñïåöèô³÷íîìó ïðàâîâîìó ðåæèìó òà éîãî âïëèâó íà ³íñòèòóò çâ³ëüíåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³,

Íà ï³äñòàâ³ ïðîâåäåíîãî àíàë³çó ñôîðìóëüîâàíà äîö³ëüí³ñòü óòî÷íåííÿ
ñóòíîñò³ “çì³íè îáñòàíîâêè” ÿê îá’ºêòèâíî¿ ä³éñíîñò³ ðåàë³çàö³¿ ³íñòèòóòó çâ³ëü-
íåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Êëþ÷îâ³ ñëîâà: çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, çì³íà îáñòàíîâ-
êè, ïðàâîâèé ðåæèì â äåðæàâ³, îñîáëèâèé ïåð³îä.

Ïèòàííÿ çàïîá³ãàííÿ òà ïðîòèä³¿ çëî÷èííîñò³ â óìîâàõ ðîçâèòêó òà ïîäàëüøîãî
óòâåðäæåííÿ ïðèíöèï³â äåìîêðàòè÷íîñò³ òà öèâ³ë³çîâàíîñò³ º äîâîë³ àêòóàëüíèìè
íà ñüîãîäí³. ßê ïîêàçàâ ðåéòèíã êðà¿í, ÿê³ º íàéáåçïå÷í³øèìè äëÿ æèòòÿ “Global
Peace Index”, Óêðà¿íà ïîñ³äàëà ëèøå 152 ñõîäèíêó ³ç 163-õ ìîæëèâèõ, öå â òîé
÷àñ, êîëè ó 2014 ðîö³ ìè çàéìàëè 144 ïîçèö³þ, à ó 2009–118 [1]. Âîäíî÷àñ íåñïðà-
âåäëèâî ñòâåðäæóâàòè, ùî ïèòàííÿìè çàïîá³ãàííÿ òà ïðîòèä³¿ çëî÷èííîñò³ â Óêðà¿í³
äåðæàâà íå ïåðåéìàºòüñÿ. ßê ïîêàçàâ ïðîâåäåíèé àíàë³ç ñóäîâî¿ ñòàòèñòèêè
çâ³òíîñò³ î÷³ëüíèê³â ïðàâîîõîðîííèõ îðãàí³â, çà îñòàíí³ ï’ÿòü ðîê³â ð³âåíü
çëî÷èííîñò³ ó äåðæàâ³ çíèçèâñÿ. Çîêðåìà ñïîñòåð³ãàºòüñÿ ïîçèòèâíà òåíäåíö³ÿ äî
çìåíøåííÿ çàãàëüíî¿ ê³ëüêîñò³ â÷èíþâàíèõ çëî÷èí³â (-15 %), ñêîðî÷óºòüñÿ ÷èñëî
òÿæêèõ òà îñîáëèâî òÿæêèõ çëî÷èí³â (13–17 %) [2; 3; 4]; íàáóâàº ïîøèðåííÿ ãó-
ìàí³çàö³ÿ çàêîíîäàâñòâà, àêòèâíî çàïðîâàäæóþòüñÿ àëüòåðíàòèâí³ êðèì³íàëüí³é
â³äïîâ³äàëüíîñò³ òà ïîêàðàííþ ³íñòèòóòè, ðåàë³çóþòüñÿ ïðàâîâ³ àñïåêòè çàñòîñóâàííÿ
³íñòèòóòó çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³ òîùî. Ïðîòå â óìîâàõ êðèì³íàë³çàö³¿
îêðåìèõ ñôåð ñóñï³ëüíîãî æèòòÿ, çðîñòàííÿ ð³âíÿ çëî÷èííîñò³, çîêðåìà â³éñüêîâî¿,
ÿêà ïîâ’ÿçàíà ç³ çì³íîþ ïðàâîâîãî ðåæèìó â äåðæàâ³, ïîñòàþòü ïèòàííÿ, ç îäíîãî
áîêó, ïîñèëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ùîäî ÿâèù, ÿê³ çàãðîæóþòü áåçïåö³
äåðæàâè, ðåàë³çàö³¿ á³ëüø ñóâîðèõ çàõîä³â âïëèâ òà, ç ³íøîãî, – ìîæëèâîñò³ ÷è

© Nikolaienko Tetiana, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

284

íàâ³òü äîö³ëüíîñò³ çàñòîñóâàííÿ àëüòåðíàòèâíèõ ïîêàðàííþ çàõîä³â âïëèâó. Àäæå
íå çàâæäè ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çäàòíå åôåêòèâíî âïëèíóòè íà ðåçóëüòàò
çëî÷èííîñò³. ßê ñëóøíî ñâîãî ÷àñó çàçíà÷èâ ×åçàðå Áåêêàð³à, ïîêàðàííÿ ïîëÿãàº
íàñàìïåðåä ó çàïîá³ãàíí³ íîâèì ä³ÿííÿì çëî÷èíöÿ, óòðèìàíí³ ³íøèõ â³ä ïîä³áíèõ
ä³é, äå çàñòîñóâàííÿ ïîêàðàííÿ ìàº áóòè àäåêâàòíå â÷èíåíîìó ä³ÿííþ, ÿêå á
íàéá³ëüø ñèëüíî òà òðèâàëî âïëèâàëè íà äóø³ ëþäåé [5, § Õ²² ñ. 106; 6, ñ. 204.].
Òîìó îáìåæóâàòèñÿ ëèøå ïîñèëåííÿì êàðàëüíèõ çàõîä³â º ñóìí³âíèì. Âèõ³äíîþ
ïîçèö³ºþ ìàº ïîñòàòè ñï³ââ³äíîøåííÿ òà ò³ñíèé âçàºìîçâ’ÿçîê íåâ³äâîðîòíîñò³
â³äïîâ³äàëüíîñò³, äîö³ëüíîñò³ çàñòîñóâàííÿ ïîêàðàííÿ òà ìîæëèâîñò³ ðåàë³çàö³¿
³íøèõ çàõîä³â âïëèâó íà îñîáó ÿê áàçèñ åôåêòèâíîãî ôóíêö³îíóâàííÿ çàçíà÷åíèõ
³íñòèòóò³â òà øëÿõ äî óñï³õó ùîäî áîðîòüáè ç³ çëî÷èíí³ñòþ.

Îêðåñëåíà ïðîáëåìàòèêà â ñó÷àñí³é þðèäè÷í³é íàóö³ íå º íîâ³òíüîþ. ¯¿
àñïåêòè ïåðåáóâàëè â êîë³ äîñë³äæåíü â³ò÷èçíÿíèõ òà çàðóá³æíèõ ïðàâíèê³â, òà-
êèõ ÿê: Õ.Ä. Àë³êïåðîâ, Ï.Ï. Àíäðóøêî, Þ.Â. Áàóë³í, Â.². Áîðèñîâ, Ã.Á. Â³òòåíáåðã,
Ë.Â. Ãîëîâêî, Þ.Â. Ãðîäåöüêèé, Î.Î. Äóäîðîâ, Â.Ñ. ªãîðîâ, Â.Î. ªëåîíñüêèé,
À.Â. ªíäîëüöåâà, Î.Î. Æèòíèé, Ñ.Ã. Êåë³íà, Î.Â. Êîâ³ò³ä³, Â.Ï. Ìàëêîâ, Â.Ò. Ìà-
ëÿðåíêî, À.À. Ìóçèêà, Ð.Î. Ñàáèòîâ, Â.Â. Ñêèáèöüêèé, Â.Ï. Òèõèé, Ï.Â. Õðÿï³íñü-
êèé, Ñ.Ñ. ßöåíêî òà ³íø³. Âîäíî÷àñ ïèòàííÿ, ïîâ’ÿçàí³ ³ç ðåàë³çàö³ºþ ³íñòèòóòó
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ç óðàõóâàííÿì çì³í ïðàâîâîãî ðå-
æèìó â äåðæàâ³, ÿêèé ç 2014 ðîêó ä³º ó Óêðà¿í³, ó ë³òåðàòóð³ íåäîñòàòíüî ïðåä-
ñòàâëåí³.

Òîìó, âðàõîâóþ÷è öå, ìåòîþ íàøîãî äîñë³äæåííÿ º âèñâ³òëåííÿ îñîáëèâîñòåé
çàñòîñóâàííÿ ³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ï³äñòà-
âîþ – çì³íîþ îáñòàíîâêè ó âèä³ ïðàâîâîãî ðåæèìó â äåðæàâ³.

Êðèì³íàëüíî-ïðàâîâà äîêòðèíà äëÿ çàáåçïå÷åííÿ á³ëüø åôåêòèâíèõ ôîðì
áîðîòüáè ç³ çëî÷èíí³ñòþ ïîñò³éíî ïðàãíå òðèìàòè áàëàíñ ì³æ íåâ³äâîðîòí³ñòþ
â³äïîâ³äàëüíîñò³, ñïðàâåäëèâ³ñòþ ïîêàðàííÿ òà ãóìàíí³ñòþ éîãî çàñòîñóâàííÿ. Ó
ðàç³ çì³íè ñóñï³ëüíî¿ íåáåçïåêè òà âèíèêíåííÿ îá’ºêòèâíî¿ çóìîâëåíîñò³ þðèäè÷-
íîãî óðåãóëþâàííÿ ïåâíèõ ïðàâîâèõ â³äíîñèí, îñòàíí³ îòðèìóþòü àáî âèçíà÷åííÿ
¿õ ÿê ñóñï³ëüíî íåáåçïå÷íèõ ç â³äïîâ³äíîþ êðèì³íàë³çàö³ºþ ó çàêîíîäàâñòâ³, àáî
äåêðèì³íàë³çóþòüñÿ ÿê òàê³, ùî âòðàòèëè ñóñï³ëüíó íåáåçïåêó. Ðîçøèðþþ÷è àáî
çìåíøóþ÷è òàêèì ÷èíîì ñôåðó ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü, çàêîíîäàâåöü
âðåãóëüîâóº âèçíà÷åí³ñòü ñóñï³ëüíî¿ íåáåçïåêè ä³ÿíü, ùî º êðèì³íàëüíî êàðàíèìè
òà ñòàíîâëÿòü çàãðîçó äëÿ ³íòåðåñ³â äåðæàâè, ãðîìàäñüêîñò³, ëþäèíè â ïåâíèõ ñó-
ñï³ëüíèõ â³äíîñèíàõ.  Òàê, íàïðèêëàä, êîëè ç ïî÷àòêó â³éñüêîâîãî ïðîòèñòîÿííÿ
íà ñõîä³ äåðæàâè ð³âåíü â³éñüêîâî¿ çëî÷èííîñò³ âðàçèâ ñâîºþ øàëåíîþ äèíàì³êîþ
(ç ïîêàçíèêàìè çðîñòàííÿ ó äâàäöÿòü ðàç³â [6, ñ. 6]), áóëî ïðèéíÿòî ð³øåííÿ
ùîäî ïîñèëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ îêðåìèõ â³éñüêîâèõ
çëî÷èí³â òà íàäàííÿ êîìàíäèðàì äîäàòêîâèõ ïðàâ òà ïîêëàäåííÿ ïåâíèõ îáîâ’ÿçê³â
â óìîâàõ îñîáëèâîãî ïåð³îäó [7; 8; 9]. Òàêà çóìîâëåí³ñòü ïîëÿãàëà â çàáåçïå÷åíí³
â³éñüêîâîãî ïðàâîïîðÿäêó òà íåãàéíîãî ðåàãóâàííÿ íà ïîðóøåííÿ â³éñüêîâî¿
äèñöèïë³íè, ÿê³ âèíèêëè â íîâèõ óìîâàõ. Àäæå çà îñîáëèâîãî ïåð³îäó òàê³ ïîðó-
øåííÿ ïîñòàëè íå ëèøå íåãàòèâíèì ïðîÿâîì ïîñëàáëåííÿ çäàòíîñò³ â³éñüêîâèõ
ôîðìóâàíü ïðîòèñòîÿòè éìîâ³ðíîìó ïðîòèâíèêó, à é ïðÿìîþ çàãðîçîþ íàö³îíàëü-
í³é áåçïåö³.
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Âîäíî÷àñ òàêà ñèòóàö³ÿ óñêëàäíèëà ïðàâîâó ìîæëèâ³ñòü çàñòîñóâàííÿ
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Ç óíîðìóâàííÿì îñîáëèâîãî ïåð³îäó
îêðåì³ ïîëîæåííÿ â³éñüêîâèõ çëî÷èí³â îòðèìàëè á³ëüø âèñîêèé ñòóï³íü ¿õ
ñóñï³ëüíî¿ íåáåçïåêè, ùî óíåìîæëèâèëî çàñòîñóâàííÿ ïåâíèõ  âèä³â çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Äî òîãî æ âïëèâ çì³íè ïðàâîâîãî ðåæèìó â
äåðæàâ³ íà âèçíà÷åííÿ ñóñï³ëüíî¿ íåáåçïåêè ä³ÿííÿ âèçíà÷åíèé äîâîë³ îäíîçíà÷íî:
â÷èíåí³ â óìîâàõ âîºííîãî ñòàíó, îñîáëèâîãî ïåð³îäó, â áîéîâ³é îáñòàíîâö³ çëî÷èíè
âèçíà÷àþòüñÿ ÿê òàê³, ùî â÷èíåí³ çà êâàë³ô³êóþ÷îþ îçíàêîþ (õàðàêòåðíîþ äëÿ
â³éñüêîâèõ çëî÷èí³â) ÷è ÿê òàê³, ùî â÷èíåí³ ç âèêîðèñòàííÿì óìîâ âîºííîãî ñòà-
íó ÿê îáòÿæóþ÷î¿ îáñòàâèíè (ï. 11 ÷. 1 ñò. 67 ÊÊ Óêðà¿íè). Ó ðàç³ ïðèïèíåííÿ
òàêîãî ñòàíó âèíèêàþòü ï³äñòàâè ùîäî âèçíàííÿ âòðàòè ÷è çíèæåííÿ ñóñï³ëüíî¿
íåáåçïåêè â÷èíåíîãî ä³ÿííÿ ó çâ’ÿçêó ³ç çì³íîþ îáñòàíîâêè òà ìîæëèâîñò³ çàñòîñó-
âàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè.
Òàêèì ÷èíîì, ìîæíà çàçíà÷èòè, ùî çì³íà ïðàâîâîãî ðåæèìó â äåðæàâ³ â ïåðåâàæí³é
á³ëüøîñò³ îáìåæóº ðåàë³çàö³þ ³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, âîäíî÷àñ ó ðàç³ éîãî ïðèïèíåííÿ ñòâîðþº ïðàâîâ³ ìîæëèâîñò³ ùîäî çàñòî-
ñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòà-
íîâêè.

Ïèòàííÿ çì³íè îáñòàíîâêè ÿê ïðàâîâî¿ ìîæëèâîñò³ çàñòîñóâàííÿ çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ äîâîë³ ÷àñòî ïåðåáóâàº â êîë³ íàóêîâèõ äèñêóñ³é.
Çì³íà îáñòàíîâêè º ïðè÷èíîþ ïåðåîö³íêè ä³ÿííÿ ÷è ïåðåîö³íêè îñîáè, ÿêà éîãî
â÷èíèëà, äå îáñòàíîâêà º ñóêóïí³ñòþ âçàºìîä³þ÷èõ îá’ºêòèâíî-êîíêðåòíèõ óìîâ
òà îáñòàâèí, â ÿêèõ â÷èíÿºòüñÿ çëî÷èí, ïðè öüîìó íàñë³äêîì çì³íè îáñòàíîâêè º
íîâà îö³íêà, ÿêó ìîæíà äàòè ÿê ä³ÿííþ òàê ³ îñîá³ [10, ñ. 152]. Þ.Â. Ëóöåíêî
ïðèòðèìóºòüñÿ ïîçèö³¿, ùî çì³íà îáñòàíîâêè – öå çì³íà çîâí³øí³õ â³äíîñíî îñîáè
îáñòàâèí, ÿê³ íå çàëåæàòü â³ä ¿¿ âîë³, òîáòî òàêà çì³íà, ùî º îá’ºêòèâíîþ çì³íîþ
îáñòàíîâêè [11, ñ. 129]. Â.Ñ. ªãîðîâ íàãîëîøóº, ùî çì³íà îáñòàíîâêè – öå ïðèïè-
íåííÿ ñóñï³ëüíî¿ íåáåçïåêè ä³ÿííÿ, ïðè ÿêîìó øê³äëèâ³ íàñë³äêè (“âðåäîíîñíûå
ïîñëåäñòâèÿ”), çàâäàí³ çëî÷èííèì ïîñÿãàííÿì, àáî çíèêàþòü, àáî âòðà÷àþòü ñâîº
çíà÷åííÿ. Õî÷à â ìîìåíò â÷èíåííÿ ä³ÿííÿ âîíî áóëî ñóñï³ëüíî íåáåçïå÷íèì òà
ì³ñòèëî âñ³ îçíàêè çëî÷èíó, àëå ï³ñëÿ éîãî çàâåðøåííÿ ñèòóàö³ÿ ìîæå çì³íèòèñÿ
³ ñóñï³ëüíà íåáåçïåêà âòðàòèòèñÿ. Â³äïîâ³äíî ï³äñòàâè äëÿ çàñòîñóâàííÿ äî îñîáè
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çàëèøàþòüñÿ [12, ñ. 203]. Äî ö³º¿
ñèòóàö³¿ äîâîë³ êðèòè÷íî ñòàâèòüñÿ Õ.Ä. Àë³êïåðîâ. Çà ïåðåêîíàííÿì â÷åíîãî,
ÿêùî ä³ÿííÿ íå º çëî÷èíîì, òî îñîáà íå ìîæå áóòè ïðèòÿãíóòà äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³. Àäæå â³äñóòí³ñòü ïðàâîâèõ ï³äñòàâ ïðèòÿãíåííÿ äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ âèêëþ÷àº ïðàâîâó ìîæëèâ³ñòü òà äîö³ëüí³ñòü çâ³ëüíåííÿ îñîáè
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè, äå îñîáà ï³äëÿãàº
çâ³ëüíåííþ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â³äñóòíîñò³ â ä³ÿííÿõ îñîáè
ñêëàäó çëî÷èíó [13, ñ. 57]. Ï³äòðèìàííÿ òàêî¿ ïîçèö³¿ ñïîñòåð³ãàºòüñÿ çîêðåìà ó
Â. Áîæ’ºâà. Ïðîòå îñòàíí³é àêöåíòóº ñâîþ óâàãó, ùî âòðàòà ñóñï³ëüíî¿ íåáåçïåêè
ä³ÿííÿ íå º ï³äñòàâîþ çàñòîñóâàííÿ äî îñîáè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³. Àäæå â³äñóòí³ñòü ñóñï³ëüíî¿ íåáåçïåêè º ï³äñòàâîþ äëÿ ïðèïè-
íåííÿ ñïðàâè çà â³äñóòíîñò³ ñêëàäó çëî÷èíó [14, ñ. 22]. ² ñàìå òàêà ïîçèö³ÿ çàñëóãîâóº,
ç òî÷êè çîðó ðåàë³çàö³¿ ï³äñòàâ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, íà
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ï³äòðèìêó. Ï³äñòàâîþ áóäü-ÿêîãî âèäó çâ³ëüíåííÿ º â÷èíåííÿ ä³ÿííÿ, ÿêå º
çëî÷èíîì. Â³äñóòí³ñòü ñóñï³ëüíî¿ íåáåçïåêè ÿê îáîâ’ÿçêîâîãî åëåìåíòó ñêëàäó
çëî÷èíó º ï³äñòàâîþ äëÿ íåâèçíàííÿ ä³ÿííÿ çëî÷èíîì, à â³äïîâ³äíî, é ïðàâîâî¿
ìîæëèâîñò³ çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Òàêèì ÷èíîì, ïðåäñòàâëåí³ òâåðäæåííÿ ùîäî ï³äñòàâè çàñòîñóâàííÿ çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÿê çì³íà îáñòàíîâêè, ç òî÷êè çîðó íàÿâíîãî
êàòåãîð³àëüíîãî àïàðàòó, º íåäîñêîíàëèì. ßê ïåðåêîíóº Ì.². Ïàíîâ, òàêà ñèòóàö³ÿ
âïëèâàº íà ñóòí³ñòü ÿâèù îá’ºêòèâíî¿ ä³éñíîñò³. Àäæå ÷èì äîñêîíàë³ø³ ïîíÿò³éí³
àïàðàòè, äåòàëüí³øå ðîçðîáëåí³ êàòåãîð³¿, ïîíÿòòÿ, ãëèáøå ç’ÿñîâàíèé ¿õ çâ’ÿçîê
³ ñï³ââ³äíîøåííÿ ç ñèñòåìîþ åëåìåíò³â ïîíÿò³éíèõ àïàðàò³â ³íøèõ íàóê, òèì
äîñêîíàë³øèì º íàóêîâèé “³íñòðóìåíòàð³é” ³ òèì á³ëüø ïîâíî ³ òî÷íî â³äîáðàæàº
âîíà ñóòí³ñòü ÿâèù îá’ºêòèâíî¿ ä³éñíîñò³, ùî äîçâîëÿº á³ëüø óñï³øíî îïàíîâóâàòè
öèìè ÿâèùàìè ³ ïîçèòèâíî âïëèâàòè íà íèõ [15, ñ.160]. Òîìó ç óðàõóâàííÿì öüî-
ãî, çâåðíåìî îñîáëèâó óâàãó, ïî-ïåðøå, íà óíîðìóâàííÿ îáñòàíîâêè ÿê ï³äñòàâè
çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; ïî-äðóãå, ÿêèì ÷èíîì
âïëèâàº â÷èíåíå ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ ç âèêîðèñòàííÿì çàçíà÷åíî¿
îáñòàíîâêè ÷è ÿê îáñòàíîâêè, ùî ïîñèëþº êðèì³íàëüíó â³äïîâ³äàëüí³ñòü íà çâ³ëü-
íåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; ïî-òðåòº, íà îñîáó âèííîãî, ùî â÷èíÿº
çàçíà÷åí³ ä³ÿííÿ, ç òî÷êè çîðó äîö³ëüíîñò³ çàñòîñóâàííÿ äî íå¿ çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïðè çì³í³ òàêî¿ îáñòàíîâêè, òà çàïðîïîíóºìî
³íñòðóìåíòàð³é ùîäî ï³äâèùåííÿ åôåêòèâíîñò³ ðåàë³çàö³¿ çâ³ëüíåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè.

Óðàõîâóþ÷è ïîçèö³¿ Õ.Ä. Àë³êïåðîâà, Â. Áîæ’ºâà, Â.Ñ. ªãîðîâà, Ñ.Ã. Êåë³íî¿,
Î.Ô. Êîâ³ò³ä³, Þ.Â. Ëóöåíêà òà ³í. ùîäî çì³íè îáñòàíîâêè ÿê ïðàâîâî¿ ìîæëèâîñò³
çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ óçàãàëüíþþ÷îþ ÷è
íàâ³òü áàçîâîþ âèäàºòüñÿ ïîçèö³ÿ Þ.Â. Áàóë³íà. Ñàìå Þ.Â. Áàóë³í îáñòàíîâêó ÿê
ï³äñòàâó çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çàïðîïîíóâàâ
ðîçãëÿäàòè ó äâîõ ðîçóì³ííÿõ: â ïåðøîìó – ÿê ðîçóì³ííÿ îáñòàíîâêè ÿê îá’ºêòèâ-
íèõ óìîâ, ùî õàðàêòåðèçóþòü ñîö³àëüí³, åêîíîì³÷í³, ïîë³òè÷í³, äóõîâí³, ì³æíà-
ö³îíàëüí³, âîºíí³, ì³æíàðîäí³, ïðèðîäí³, îðãàí³çàö³éí³, âèðîáíè÷³ òà ³íø³ ïðîöåñè
â ìàñøòàáàõ êðà¿íè, ðåã³îíó, îáëàñò³, ì³ñòà, ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿,
ïîáóòó ÷è ñ³ì’¿ ³ âèçíà÷àºòüñÿ ó òàê çâàíîìó øèðîêîìó çíà÷åíí³; òà äðóãîìó – ÿê
îáñòàíîâêó, ùî ïîëÿãàº â óìîâàõ æèòòÿ òà ä³ÿëüíîñò³ îñîáè, â ÿêèõ âîíà ïåðåáóâàëà
ï³ä ÷àñ â÷èíåííÿ çëî÷èíó ³ ÿê³ çíà÷íîþ ì³ðîþ âïëèâàëè íà ¿¿ ñóñï³ëüíó íåáåçïå÷-
í³ñòü [16, ñ. 149–150]. Âîäíî÷àñ ïðåäñòàâëåíà ïîçèö³ÿ ìîæå ìàòè ì³ñöå, àëå çà
ïåâíèõ óìîâ.

Â÷èíåííÿ çëî÷èíó, ÿêå çóìîâëåíå ïîðóøåííÿì àáî íåâèêîíàííÿì âèìîã
ïðàâîâîãî ðåæèìó, ÿê íàïðèêëàä íåâèêîíàííÿ ñëóæáîâîþ îñîáîþ âèìîãè ïðî
âèêîðèñòàííÿ ïîòóæíîñòåé ÷è òðóäîâèõ ðåñóðñ³â ï³äïðèºìñòâà, óñòàíîâè ÷è îðãà-
í³çàö³¿ äëÿ ïîòðåá îáîðîíè, ìîæíà êâàë³ô³êóâàòè ÿê ñëóæáîâà íåäáàë³ñòü. Ï³ñëÿ
çàâåðøåííÿ îñîáëèâîãî ïåð³îäó òàê³ ä³¿ âèçíàòè ÿê ñóñï³ëüíî íåáåçïå÷í³ ñóìí³âíî.
Ïî-ïåðøå, çà óìîâ ä³¿ ìèðíîãî ÷àñó îñîáà íå ìîãëà â÷èíèòè òàê³ ä³¿, à â³äïîâ³äíî,
âèçíà÷àòèñÿ ñóñï³ëüíî íåáåçïå÷íèìè íå ìîæóòü. Ïî-äðóãå, ïðèïèíåííÿ ä³¿ îñîá-
ëèâîãî ïåð³îäó íå ìîæíà îäíîçíà÷íî ââàæàòè ÿê òàêå, ùî âïëèâàº íà çìåíøåííÿ
ñòóïåíÿ ñóñï³ëüíî¿ íåáåçïåêè ñàìî¿ îñîáè, àäæå îñîáà, óñâ³äîìëþþ÷è îáñòàíîâêó
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(çîêðåìà, â ÿê³é ïåðåáóâàº äåðæàâà, ðåã³îí, ì³ñöåâ³ñòü) äîïóñêàº â÷èíåííÿ çëî÷èíó,
ÿêèé çóìîâëåíèé ñàìå òàêîþ îáñòàíîâêîþ ³ ñâî¿ìè ä³ÿìè ëèøå ïîñèëþº ¿¿ ð³âåíü
íåáåçïåêè. Ïî-òðåòº, çì³íà ïðàâîâîãî ðåæèìó çîâñ³ì íå îçíà÷àº, ùî îñîáà çì³íèëàñÿ
³ âòðàòèëà ñâîþ ñóñï³ëüíó íåáåçïåêó. Â÷èíåííÿ íåþ çëî÷èíó ïîâ’ÿçàíå âèêëþ÷íî
ç ¿¿ ñëóæáîâîþ ä³ÿëüí³ñòþ. Çì³íè, çîêðåìà â äåðæàâ³, ÿê ñëóøíî íàãîëîøóº
Þ.Â. Áàóë³í, º ³ ìàþòü áóòè ìàñøòàáíèìè ÿê òàê³, ùî çì³íþþòü îáñòàíîâêó. Ïðè
öüîìó ñë³ä ðîçãëÿäàòè ³ ä³ÿííÿ, ÿêå ïåðåñòàëî áóòè ñóñï³ëüíî íåáåçïå÷íèì. Àäæå
çà ôîðìàëüíèìè îçíàêàìè âîíî º çëî÷èííèì, à ïî ñóò³ íå º ñóñï³ëüíî íåáåçïå÷íèì
[16, ñ. 152]. Àíàëîã³÷íó ïîçèö³þ ñâîãî ÷àñó çàéìàâ ³ Þ.Ì. Ãðîøåâèé. Çì³íà îáñòà-
íîâêè ïîëÿãàº ó òèõ ôàêòàõ îá’ºêòèâíî¿ ä³éñíîñò³, ùî ìàëè ì³ñöå ï³ñëÿ â÷èíåííÿ
çëî÷èíó, ÿêèé âòðàòèâ ñâîþ ñóñï³ëüíó íåáåçïå÷í³ñòü, à îñîáà (îáâèíóâà÷åíà ÷è
ï³äîçðþâàíà) ïåðåñòàëà áóòè ñóñï³ëüíî íåáåçïå÷íîþ [17, ñ. 78]. Âîíà ìàº áóòè
íàñò³ëüêè ñóòòºâîþ, ùîá âïëèíóòè íà ñâ³äîì³ñòü îñîáè, ÿêà â íîâèõ óìîâàõ íå
ñïðèéìàº ñóñï³ëüíî íåáåçïå÷íèì ä³ÿííÿ, ÿêå çà ³íøèõ îáñòàâèí ñòàíîâèëî çíà÷íó
ñóñï³ëüíó íåáåçïåêó. Îñîáà, ÿê ³ îáñòàâèíè íàâêîëî íå¿, ìàþòü çàçíàòè òàêèõ
çì³í, ùî óíåìîæëèâëþþòü ó÷èíåííÿ íåþ íîâîãî çëî÷èíó” [18, ñ. 125].

Âîäíî÷àñ º äåùî ³íø³ ïîçèö³¿ ç öüîãî ïðèâîäó. Òàê, Þ.À. Ïîíîìàðåíêî,
Ì.². Êàðïåíêî, Î.Î. Äóäîðîâ ñòâåðäæóþòü, ùî “ñóñï³ëüíà íåáåçïå÷í³ñòü òàêèõ
ä³ÿíü çóìîâëåíà ëèøå òèì, ùî âîíè â÷èíÿþòüñÿ ï³ä ÷àñ âîºííîãî ñòàíó; äî ÷è
ï³ñëÿ çàïðîâàäæåííÿ âîºííîãî ñòàíó àíàëîã³÷í³ ä³ÿííÿ â ïðèíöèï³ íå ìîãëè á
áóòè â÷èíåí³ ³, òèì ïà÷å, íå âèçíàâàëèñÿ á ñóñï³ëüíî íåáåçïå÷íèìè. Ñàìå òîìó
ï³ñëÿ ñêàñóâàííÿ âîºííîãî ñòàíó òàê³ çëî÷èíè ìîæóòü âòðàòèòè ñâîþ ñóñï³ëüíó
íåáåçïå÷í³ñòü. ² â òàêèõ âèïàäêàõ íå âèêëþ÷àºòüñÿ çâ³ëüíåííÿ îñ³á, ùî ¿õ ó÷èíèëè,
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³” [19, ñ. 189; 20, ñ. 305]. Íàòîì³ñòü ä³ÿííÿ,
íàÿâí³ñòü ñóñï³ëüíî¿ íåáåçïå÷íîñò³ â ÿêèõ íå çóìîâëåíà ââåäåííÿì âîºííîãî
ñòàíó, ï³ñëÿ éîãî ñêàñóâàííÿ íå ìîæóòü âòðàòèòè ñóñï³ëüíî¿ íåáåçïå÷íîñò³. Âîíè
º çëî÷èíàìè íàâ³òü ³ ïðè â÷èíåíí³ ¿õ ó ìèðíèé ÷àñ. Òîìó ïðèïèíåííÿ âîºííîãî
ñòàíó íå ñâ³ä÷èòü ïðî áåçóìîâíå çíèæåííÿ ñóñï³ëüíî¿ íåáåçïåêè ïîä³áíèõ ä³ÿíü,
³ íå ìîæíà âåñòè ìîâó ïðî áåççàïåðå÷íó âòðàòó ñóñï³ëüíî¿ íåáåçïåêè îñ³á, ÿê³ ¿õ
â÷èíèëè [20, ñ. 189].

ßêùî äîòðèìóâàòèñü çàçíà÷åíî¿ ïîçèö³¿, òî â³éñüêîâîñëóæáîâö³, â³éñüêîâîçî-
áîâ’ÿçàí³ ÷è ðåçåðâ³ñòè, ÿê³ â÷èíèëè çëî÷èí(-è) â ïåð³îä ä³¿ îñîáëèâîãî ïåð³îäó
(âîºííîãî ñòàíó) íå çìîæóòü îòðèìàòè ïðàâîâó ìîæëèâ³ñòü áóòè çâ³ëüíåíèìè â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, àäæå â÷èíåí³ íèìè çëî÷èí(-è) ïðîòè âñòàíîâëåíîãî
ïîðÿäêó íåñåííÿ â³éñüêîâî¿ ñëóæáè â óìîâàõ îñîáëèâîãî ïåð³îäó (âîºííîãî ñòàíó)
ìàþòü êâàë³ô³êàö³þ ÿê â÷èíåííÿ ä³ÿíü çà êâàë³ô³êóþ÷èõ îçíàê. Äî òîãî æ ïðè-
ïèíåííÿ îñîáëèâîãî ïåð³îäó íå º ï³äñòàâîþ äëÿ çàñòîñóâàííÿ äî îñîáè çâ³ëüíåííÿ
¿¿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè. Â÷èíåíå
ä³ÿííÿ ï³ñëÿ éîãî çàâåðøåííÿ çàëèøàºòüñÿ çëî÷èíîì. Òîìó ïðè çì³í³ îáñòàíîâêè
ñë³ä âðàõîâóâàòè íå ëèøå çì³íó îáñòàíîâêè ÿê òàêî¿, à é îñîáó, ÿêà ïðè òàê³é
çì³í³ ïåðåñòàëà áóòè ñóñï³ëüíî íåáåçïå÷íîþ. Íà ï³äòâåðäæåííÿ öüîãî ðîçãëÿíåìî
òàêó ñèòóàö³þ. Äâà â³éñüêîâîñëóæáîâö³ ïðîõîäÿòü â³éñüêîâó ñëóæáó. Îäèí ³ç íèõ
º â³éñüêîâîñëóæáîâöåì, ÿêèé ïðîõîäèòü â³éñüêîâó ñëóæáó çà êîíòðàêòîì, äå çà
âëàñíèì áàæàííÿì óêëàâ êîíòðàêò òà áà÷èòü ñâîº ìàéáóòíº ó ñëóæ³íí³ óêðà¿íñüêîìó
íàðîäîâ³. ²íøèé – ïðèçâàíèé íà â³éñüêîâó ñëóæáó çà ìîá³ë³çàö³ºþ íà îñîáëèâèé
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ïåð³îä, ÿêèé ïðîõîäèòü â³éñüêîâó ñëóæáó ëèøå ï³ä ñòðàõîì áóòè ïðèòÿãíóòèì äî
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà óõèëåííÿ â³ä ïðèçîâó çà ìîá³ë³çàö³ºþ. Ïðè
â÷èíåíí³ íèìè ³äåíòè÷íèõ ïðîòèïðàâíèõ ä³ÿíü, ÿê íàïðèêëàä, ñàìîâ³ëüíå
çàëèøåííÿ â³éñüêîâî¿ ÷àñòèíè àáî ì³ñöÿ ñëóæáè, íåâèêîíàííÿ íàêàçó, íåîáåðåæíå
ïîøêîäæåííÿ àáî çíèùåííÿ â³éñüêîâîãî ìàéíà òîùî ñòàâëåííÿ äî ñòóïåíÿ ¿õ
ñóñï³ëüíî¿ íåáåçïåêè º ð³çíèì. ßêùî îñîáà â÷èíÿº çëî÷èí, ùî çóìîâëåíèé ïðè-
ìóñîâ³ñòþ âèêîíàííÿ îáîâ’ÿçê³â, äå çà ³íøèõ îáñòàâèí â³í íå â÷èíèâ áè òàêå
ïîðóøåííÿ, òî ïðè çì³í³ îñîáëèâîãî ïåð³îäó ìîæíà ðîçãëÿäàòè ìîæëèâ³ñòü çàñòî-
ñóâàííÿ äî íå¿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ
îáñòàíîâêè. Çîâñ³ì ³íøà ñèòóàö³ÿ ñòîñîâíî äðóãîãî â³éñüêîâîñëóæáîâöÿ. Â÷èíåííÿ
íèì çëî÷èíó â óìîâàõ îñîáëèâîãî ïåð³îäó áóäå ðîçãëÿäàòèñÿ âèêëþ÷íî ÿê â÷èíåííÿ
çëî÷èíó çà îáòÿæóþ÷èõ îáñòàâèí. Àäæå îñîáà ðîçóì³º çíà÷åííÿ ñâî¿õ ä³é, äå,
ñâ³äîìî îáèðàþ÷è çàõèñò ñâîº¿ áàòüê³âùèíè, ¿¿ íåçàëåæí³ñòü òà òåðèòîð³àëüíó
ö³ë³ñí³ñòü, ñòàâèòü ï³ä ïðÿìó çàãðîçó áåçïåêó äåðæàâè. Çì³íà îáñòàíîâêè çà òàêèõ
óìîâ íå ìîæå ðîçãëÿäàòèñÿ ÿê óìîâà ùîäî çìåíøåííÿ ñòóïåíÿ ñóñï³ëüíî¿ íåáåçïåêè
òàêî¿ îñîáè. Õî÷à íà çàãàëüíèõ ï³äñòàâàõ âîíà íå ïîçáàâëåíà ìîæëèâîñò³ áóòè
çâ³ëüíåíîþ â³ä ïîêàðàííÿ.

Óðàõîâóþ÷è âñå, çàçíà÷åíå âèùå, ñôîðìóëþºìî òàê³ âèñíîâêè:
Çì³íà ïðàâîâîãî ðåæèìó â äåðæàâ³ âïëèâàº íà ðåàë³çàö³þ ³íñòèòóòó çâ³ëüíåííÿ

â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³: ç ââåäåííÿì îñîáëèâîãî ïåð³îäó îáìåæóºòüñÿ
çàñòîñóâàííÿ ïåðåâàæíî¿ á³ëüøîñò³ ï³äñòàâ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, ïðîòå ïðè éîãî ïðèïèíåíí³ ñòâîðþþòüñÿ ïðàâîâ³ ìîæëèâîñò³ äëÿ çàñòîñóâàííÿ
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè.

Çàïðîâàäæåííÿ îñîáëèâîãî ïåð³îäó, ùî âïåðøå â³äáóëîñÿ çà ÷àñ³â íåçàëåæíî¿
Óêðà¿íè, íàäàëî ìîæëèâ³ñòü ñôîðìóëþâàòè ïðîïîçèö³¿ ùîäî çàñòîñóâàííÿ
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè ÿê
çì³íè ïðàâîâîãî ðåæèìó â äåðæàâ³. Ïî-ïåðøå, ïðèïèíåííÿ îñîáëèâîãî ïåð³îäó
íå ñë³ä ðîçãëÿäàòè ÿê áåççàïåðå÷íó ï³äñòàâó çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè. Ïî-äðóãå, äîö³ëüíî çì³-
íó îáñòàíîâêè ðîçãëÿäàòè â ñóêóïíîñò³ îáñòàâèí çì³íè àáî âòðàòè ñóñï³ëüíî¿
íåáåçïåêè ñàìî¿ îáñòàíîâêè, â÷èíåíîãî ä³ÿííÿ, îñîáè âèííîãî òà äîö³ëüíîñò³
çàñòîñóâàííÿ çàçíà÷åíîãî âèäó çâ³ëüíåííÿ â êîíêðåòí³é ñèòóàö³¿. Ïî-òðåòº, º
ïîòðåáà â óòî÷íåíí³ ñóòíîñò³ “çì³íè îáñòàíîâêè” ÿê îá’ºêòèâíî¿ ä³éñíîñò³ ðåàë³çàö³¿
³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Òåíäåíö³¿ ³ ïðîòèä³ÿ çëî÷èííîñò³. Àíàë³ç çàãàëüíîãî ñòàíó çëî÷èííîñò³ â Óêðà¿í³ çà
2018 ð³ê (ó ïîð³âíÿíí³ ç³ ñòàòèñòè÷íèìè äàíèìè çà 2013–2017 ðîêè). URL: https://lexinform.com.
ua/dumka-eksperta/tendentsiyi-i-protydiya-zlochynnosti-analiz-zagalnogo-stanu-zlochynnosti-v-ukrayini-
za-2018-rik-u-porivnyanni-zi-statystychnymy-danymy-za-2013-2017-roky/https://lexinform.com.ua/
dumka-eksperta/tendentsiyi-i-protydiya-zlochynnosti-analiz-zagalnogo-stanu-zlochynnosti-v-ukrayini-
za-2018-rik-u-porivnyanni-zi-statystychnymy-danymy-za-2013-2017-roky/ (äàòà çâåðíåííÿ: 25.12.2019).

2. Ó 2019 ðîö³ ð³âåíü çëî÷èííîñò³ çíèçèâñÿ íà 11 â³äñîòê³â ïîð³âíÿíî ³ç 2018 ðîêîì –
ïåðøèé çàñòóïíèê ãëàâè Íàö³îíàëüíî¿ ïîë³ö³¿. URL: http: //police.dn.ua/news (äàòà çâåðíåííÿ:
25.12.2019).

3. Çâ³ò ïðî ñêëàä çàñóäæåíèõ: Ñóäîâà ñòàòèñòèêà. Ôîðìà ¹ 7. 2014 ð. / Ñóäîâà âëàäà
Óêðà¿íè. URL: https://court.gov.ua/inshe/sudova _statystyka/ lkflghkjlh (äàòà çâåðíåííÿ: 25.12.2019).

© Nikolaienko Tetiana, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

289

4. Çâ³ò ïðî ñêëàä çàñóäæåíèõ: Ñóäîâà ñòàòèñòèêà. Ôîðìà ¹ 7. 2018 ð. / Ñóäîâà âëàäà
Óêðà¿íè. URL: https://court.gov.ua/inshe/sudova_statystyka/rik_2018. (äàòà çâåðíåííÿ: 25.12.2019).

5. Áåêêàðèà ×åçàðå. Î ïðåñòóïëåíèÿõ è íàêàçàíèÿõ / ñîñò. è ðåä. Þ.Ì. Þìàøåâ. Ìîñêâà:
Ñòåëñ, 1995. 304 ñ.

6. Í³êîëàºíêî Ò.Á. Òåîðåòèêî-ïðàâîâ³ çàñàäè ïðèçíà÷åííÿ òà âèêîíàííÿ ñïåö³àëüíèõ ïîêàðàíü
ùîäî â³éñüêîâîñëóæáîâö³â: ìîíîãðàô³ÿ. 2- ãå âèä., äîïîâí. Õàðê³â: Ïðàâî, 2019. 520 ñ.

7. Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî ïîñèëåííÿ â³äïîâ³äàëüíîñò³
çà îêðåì³ â³éñüêîâ³ çëî÷èíè: Çàêîí Óêðà¿íè â³ä 12.02.2015 ð.  ¹ 194-VIII. URL: https://
zakon.rada.gov.ua/laws/show/194-19#n5 (äàòà çâåðíåííÿ: 25.12.2019).

8. Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ïîñèëåííÿ â³äïîâ³äàëüíîñò³
â³éñüêîâîñëóæáîâö³â, íàäàííÿ êîìàíäèðàì äîäàòêîâèõ ïðàâ òà ïîêëàäåííÿ îáîâ’ÿçê³â â îñîáëèâèé
ïåð³îä: Çàêîí Óêðà¿íè â³ä 05.02.2015 ¹ 158-VIII. URL: https://zakon.rada.gov.ua/laws/show/
158-19#n64 (äàòà çâåðíåííÿ: 25.12.2019).

9. Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ïîñèëåííÿ â³äïîâ³äàëüíîñò³
â³éñüêîâîñëóæáîâö³â òà äåÿêèõ ³íøèõ îñ³á: Çàêîí Óêðà¿íè â³ä 16.03.2015 ¹ 1958-VIII. URL:
http: //zakon.rada.gov.ua (äàòà çâåðíåííÿ: 25.12.2019).

10. Êîâ³ò³ä³ Î.Ô. Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íîðìàìè Çàãàëüíî¿
÷àñòèíè ÊÊ Óêðà¿íè: íàâ÷àëüíèé ïîñ³áíèê. Ñ³ìôåðîïîëü: ÂÄ “Êâàäðàíàë”, 2005. 224 ñ.

11. Ëóöåíêî Þ.Â. Çì³íà îáñòàíîâêè ÿê ï³äñòàâà çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà çëî÷èíè ïðîòè äåðæàâíî¿ áåçïåêè Óêðà¿íè. Íàøå ïðàâî. 2014 ¹ 7. Ñ. 127–131.

12. Åãîðîâ Â.Ñ. Òåîðåòè÷åñêèå âîïðîñû îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè. Ìîñêâà:
Ìîñêîâñêèé ïñèõîëîãî-ñîöèàëüíûé èíñòèòóò. 2002. 279 ñ.

13. Àëèêïåðîâ Õ.Ä. Îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè. Ìîñêâà: Ìîñêîâñêèé
ïñèõîëîãî-ñîöèàëüíûé èíñòèòóò; ÈÏÊ ÐÊ Ãåíåðàëüíîé ïðîêóðàòóðû ÐÔ; Âîðîíåæ: Èçäàòåëüñòâî
ÍÏÎ “ÌÎÄÝÊ”, 2001.128 ñ.

14. Áîæåâ Â. Ïðåêðàùåíèå äåë íà äîñóäåáíûõ ñòàäèÿõ óãîëîâíîãî ñóäîïðîèçâîäñòâà.
Ðîññèéñêàÿ þñòèöèÿ.1996. ¹ 5. Ñ. 20–28.

15. Ïàíîâ Ì.². Ïðî ñï³ââ³äíîøåííÿ ³ âçàºìîçâ’ÿçîê ïîíÿò³éíèõ àïàðàò³â íàóê êðèì³íàëüíîãî
öèêëó. Ïðîáëåìè çàêîííîñò³. 2019. Âèï. 146. Ñ. 158–170.

16. Áàóë³í Þ.Â. Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³: ìîíîãðàô³ÿ. Êè¿â: Àò³êà,
2004. 296 ñ.

17. Ãðîøåâîé Þ.Ì. Îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè â ñòàäèè ñóäåáíîãî
ðàçáèðàòåëüñòâà: ó÷åáíîå ïîñîáèå. Õàðüêîâ: Õàðüêîâñüêèé þðèäè÷åñêèé èíñòèòóò, 1979. 82 ñ.

18. Õðÿï³íñüêèé Â.Ï. Ñï³ðí³ ïèòàííÿ ùîäî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.
Â³ñíèê Àêàäåì³¿ àäâîêàòóðè Óêðà¿íè. 2006. Âèï. 6 Ñ. 120–128.

19. Ïîíîìàðåíêî Þ.À. Êðèì³íàëüíî-ïðàâîâ³ íàñë³äêè çàïðîâàäæåííÿ â Óêðà¿í³ âîºííîãî
ñòàíó. Ïðîáëåìè çàêîííîñò³. 2019. ¹ 145. Ñ. 179–191.

20. Êàðïåíêî Ì.². Çëî÷èíè ïðîòè âñòàíîâëåíîãî ïîðÿäêó íåñåííÿ â³éñüêîâî¿ ñëóæáè
(â³éñüêîâ³ çëî÷èíè): òåîðåòè÷í³ òà ïðèêëàäí³ àñïåêòè: ìîíîãðàô³ÿ / çà ðåä. Â.Ê. Ìàòâ³é÷óêà.
Êè¿â: ÂÏÇ “Íàö³îíàëüíà àêàäåì³ÿ óïðàâë³ííÿ”, 2018. 420 ñ.

REFERENCES

1. Tendentsii i protydia zlochynnosti. “Trends and counteraction to crime. Analysis of the
general state of crime in Ukraine by 2018 (compared to statistics for 2013-2017 years)”. (2019).
URL: https://lexinform.com.ua/dumka-eksperta/tendentsiyi-i-protydiya-zlochynnosti-analiz-zagalnogo-
stanu-zlochynnosti-v-ukrayini-za-2018-rik-u-porivnyanni-zi-statystychnymy-danymy-za-2013-2017-roky/
(date of application: 25.12.2019) [in Ukrainian].https://lexinform.com.ua/dumka-eksperta/tendentsiyi-
i-protydiya-zlochynnosti-analiz-zagalnogo-stanu-zlochynnosti-v-ukrayini-za-2018-rik-u-porivnyanni-zi-
statystychnymy-danymy-za-2013-2017-roky/

2. U 2019 rotsi riven zlochynnosti znyzyvsia na 11 vidsotkiv porivniano iz 2018 rokom –
pershyi zastupnyk hlavy Natsionalnoi politsii. “In 2019, crime rates are down 11 percent from 2018 -
the first deputy head of the National Police”. (2019). URL: http: //police.dn.ua/news (date of
application: 25.12.2019) [in Ukrainian].

3. Zvit pro sklad zasudzhenykh: Sudova statystyka. (2014). “Report on the composition of
prisoners: Forensic statistics”. Form No. 7. (2014). URL:  https://court.gov.ua/inshe/sudova
_statystyka/ lkflghkjlh (date of application  25.12.2019) [in Ukrainian].

© Nikolaienko Tetiana, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

290

4. Zvit pro sklad zasudzhenykh: Sudova statystyka. “Report on the composition of prisoners:
Forensic statistics”. Form No. 7. (2018). URL: https://court.gov.ua/inshe/sudova_statystyka/rik_2018.
(date of application: 25.12.2019) [in Ukrainian].

5. Bekkariia Chezare (1995). O prestupleniiakh i nakazaniiakh. “About crimes and punishments”.
Moskva: Stels, 304 ð. [in Russian]

6. Nikolaienko T.B. (2019) Teoretyko-pravovi zasady pryznachennia ta vykonannia spetsialnykh
pokaran shchodo viiskovosluzhbovtsiv. “Theoretical and legal principles of infliction and execution of
special punishments to servicemen”. Kharkiv: Pravo, 2019. 520 ð. [in Ukrainian].

7. Pro vnesennia zmin do Kryminalnoho kodeksu Ukrainy shchodo posylennia vidpovidalnosti
za okremi viiskovi zlochyny: Zakon Ukrainy vid 12.02.2015 ¹ 194-VIII. “On Amendments to the
Criminal Code of Ukraine on Increasing Responsibility for Certain War Crimes: the Zaw of Ukraine
of12.02.2015 No 194-VIII”. URL:  https://zakon.rada.gov.ua/laws/show/194-19#n5 (date of application:
25.12.2019) [in Ukrainian].

8. Pro vnesennia zmin do deiakykh zakonodavchykh aktiv Ukrainy shchodo posylennia
vidpovidalnosti viiskovosluzhbovtsiv, nadannia komandyram dodatkovykh prav ta pokladennia
oboviazkiv v osoblyvyi period: Zakon Ukrainy vid 05.02.2015 ¹ 158-VIII. “On amendments to
certain legislative acts of Ukraine on strengthening the accountability of servicemen: the Law of
Ukraine of 05.02.2015 No 158-VIII”.  URL: https://zakon.rada.gov.ua/laws/show/158-19#n64 (date
of application: 25.12.2019) [in Ukrainian].

9. Pro vnesennia zmin do deiakykh zakonodavchykh aktiv Ukrainy shchodo posylennia
vidpovidalnosti viiskovosluzhbovtsiv ta deiakykh inshykh osib: Zakon Ukrainy vid 16.03.2015 r
¹ 1958-VIII. “On amendments to some legislative acts of Ukraine on increasing the accountability
of servicemen and some other persons the Law of Ukraine of 16.03.2015 No 1958-VIII”. URL: http: //
zakon.rada.gov.ua (date of application: 25.12.2019) [in Ukrainian].

10. Kovitidi O.F. (2005). Zvilnennia vid kryminalnoi vidpovidalnosti za normamy Zahalnoi
chastyny KK Ukrainy. “Exemption from criminal liability under the norms of the General part of the
Criminal Code of Ukraine”. Simferopol: KK “Kvadranal” 224 ð. [in Ukrainian].

11. Lutsenko Yu.V. (2014) Zmina obstanovky yak pidstava zvilnennia vid kryminalnoi
vidpovidalnosti za zlochyny proty derzhavnoi bezpeky Ukrainy. “Changing the situation as a basis for
the release from criminal responsibility for crimes against the national security of Ukraine” Nashe
pravo. No 7. P. 127–131. [in Ukrainian].

12. Ehorov V.S. (2002) Teoretycheskie voprosy osvobozhdenuia ot uholovnoi otvetstvennosty.
“Theoretical issues of criminal liability relief”. Moskva: Moskovskyi psykholoho-sotsialni instytut.
279 p. [in Russian].

13. Alikperov Kh.D. (2001) Osvobozhdenie ot uholovnoi otvetstvennosty. “Exemption from
criminal liability”. Moskva: Moskovskyi psykholoho-sotsialni instytut; IPK RK Heneralnoi Prokuratury
RF; Voronezh: Publ. NPO “MODEK”. 128 p. [in Russian].

14. Bozhev V. (1996). Prekrashchenie del na dosudebnykh stadiiakh uholovnoho sudoproizvodstva.
“Termination of cases at the pre-trial stages of criminal proceedings”. Rossiskaia yustitsiia. No 5. 

20–28  [in Russian]
15. Panov M.I. (2019). Pro spivvidnoshennia i vzaiemozviazok poniatiinykh aparativ nauk

kryminalnoho tsyklu. “On the relation and interrelation of conceptual apparatus of the sciences of the
criminal cycle”. Problemy zakonnosti. Vyp. 146. 158–170 p. [in Ukrainian].

16. Baulin Yu.V. (2004). Zvilnennia vid kryminalnoi vidpovidalnost “Exemption from criminal
liability”. Kyiv: Atika, 296 p. [in Ukrainian].

17. Hroshevoi Yu.M. (1979). Osvobozhdenye ot uholovnoi otvetstvennosty v stadyy sudebnoho
razbyratelstva. “Exemption from criminal liability at the stage of trial” Kharkov: Kharkov Juridical
Institute. 82 p. [in Ukrainian].

18. Khriapinskyi V.P. (2006). Spirni pytannia shchodo zvilnennia vid kryminalnoi vidpovidalnosti.
“Controversial issues regarding criminal liability relief”. Bulletin of the Academy of Advocates of
Ukraine. Iss.6. P. 120–128 [in Ukrainian].

19. Ponomarenko Yu.A. (2019). Kryminalno-pravovi naslidky zaprovadzhennia v Ukraini
voiennoho stanu. “Criminal consequences of martial law in Ukraine”. Problems of legality. No 145. 
P. 179–191 [in Ukrainian].

20. Karpenko M.I. (2018). Zlochyny proty vstanovlenoho poriadku nesennia viiskovoi sluzhby
(viiskovi zlochyny): teoretychni ta prykladni aspekty: monohrafiia. “Crimes against the established
order of military service (war crimes): theoretical and applied aspects”. Kyiv: VPZ “Natsionalna
akademiia upravlinnia”. 420 p. [in Ukrainian].

© Nikolaienko Tetiana, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

291

UDC 343.214

Nikolaienko Tetiana,
 Doctor of Juridical Sciences, Associate Professor, Professor at the Criminal

Law and Criminal Procedure Department, National Academy
of the State Border Guard Service of Ukraine,

 Khmelnytskyi, Ukraine
ÎRCID ID 0000-0002-4587-2561

FEATURES OF IMPLEMENTATION OF  LIABILITY
  CHANGE IN THE STATE

The author of the article analyzes the scientific approaches to the implementation
of the institution of exemption from criminal liability on the grounds of situation
change through the prism of changing the legal regime in the state.

In keeping with the position of integrity between the inevitability of responsibility,
the justice of punishment and the humanity of its implementation, taking into
account the current legal regime in the country, the author of the article has updated
the issue of the implementation of criminal liability exemption in case of its legal
regime change.

Based on the analysis of the current legislation on criminal liability and the
positions of scientists as well, the author has concluded that the change of legal
regime in the state affects the implementation of the criminal liability exemption
institution.

It has been proved that in case of its intensification (in particular as the
introduction of a special period), the majority of grounds for exemption from criminal
liability will be restricted, but termination of such regime creates legal opportunities
for the implementation of criminal liability exemption due to the changing situation.

While outlining the specificity of the legal regime, its impact on the institution
of criminal liability exemption, the author has formulated proposals on the
implementation of the criminal liability exemption due to the changing situation.

It is established that the termination of a special period should not be regarded
as an absolute ground for the implementation of the criminal liability exemption in
view of the changing circumstances.

It is proposed to consider the change of situation in the totality of circumstances
of public danger change or loss of the situation itself, the committed act, the guilty
person and the expediency of its implementation in a particular situation.

On the basis of the conducted analysis, it has been grounded that it is expedient
to define the essence of the “change of the situation” as an objective reality of the
criminal liability exemption institution realization.

Keywords: criminal liability exemption, change of situation in the state, legal
regime in the state, special period.
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